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BALTHMINISTERGhu-

lam Mabl Azad is wor-

ried about the impact of

mergers in the pharma-

ceutical sector on prices
of medicines, while the corpotate af-
fairs mindster, Salman Khnrsheed, is
vel to deckde whether the merger pro-
visions of the Competition Act, 2002,
are to be notified. The potential vie-
tims of unregulated mergers are the
Poar consumers, who may end up pay-
ing more, while & sound regulatory
palicy wilkid by the pariiament to pro-
tect and promote their welfere is un-
ahletoevalve.

The merger & scquisition (MicA)
spree in the Indian pharmaceatical
market has the pul.gutlal to ‘digtort
compatition and subject consumers to
increase in prices of medicine. The
health minketer's ooncarn i not at all
unfounded. Theutility of the Competi-
ton Act, 3002, asa forward looking toal
for the protection of both business and
consumers agalnst possible abuse of
dominance, cannot be re-emphasised.

Whils no one disputes the couner
arguments thatsuch Ma&Ascould help
provide synergies batween innovator
and generic manufacturers, thereby
halping Indién companies a8 well as
the econamy at large, the concetns re-
garding potemtial competition distor-
tions and abiise of future dominance
remaln unanswered. In any case, hav-

. Ingsucheases under the lens of acom

patition authority does not imply that
the companies will not be aliowed to
enter the Indian market, but rather
femceswould beputinplacetoregulate
thelr behaviour It s wvery rare
that competition suthorities have
refected  mergers, but  approve
potentially harmiul ones with some
conditionalities.

Itisafact that any innowator wonld
devise poasthle means to try and stop
genaric drugs from competing with
the ariginal product onee the patent
has expired. Anticipated benefits
froem entrance of MNCs in the generic
drag business would largely requira
the companies to help promote gener-
ic drug manofacturing onee their
patents have explred. Whether thess
companies woiild be happy to allow
gemeric drugs to continue to compete
with their original products is a big
question, which, however, ia not the
mainsabjectof thisarticle.

MMCs, which recently entered the
Indisnemarket, include Abbot Labs(by

acquiring Pirmmal  Healthesre),

Banofi-Aventis (which purchased
Shantha Biotech), Fresenius HEabi
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OVERSEEING PHARMA MFRGERS
THROUGH COMPETITION LENS?

e

Thereisan urgeutneedfanCItﬂbe empowemdmassessandreglﬂatea]lmergm This

is only to ensure that if they potentially harm competition, then steps are taken to ensure
that the harmful effect is diluted. The argument is not, and has never been, that MNCs

(through Dabur Pharma) and Daiichi
Sankyo (which booght Ranbexy):
They joined other MINCs such as Glax-
ofmithKline (GSK)} and Novartis,
which were already present in the In-
dian market. While nobody disputes
the fact that these companies were at-
tracted by the potenttal in the generie
dirug market rather than the desire to
engage in antl-competitive practices,
itcanmnot be ignored that thess compea-
nies have the potential to engage In
such practices if opporfunities pre-
santthemselves,

Such opportunities are indeed
lkely to present themselves in the
near future. Data released in various
newspaper articles shows that the
heold of MMNCs on the Indian pharma-
ceutical market is increasing, the top
four firms now include only one local
company (Cipla), acomplete contrast
to the situation in 2008 when GSK
(now ranked fourth in terms of mar-
ketshars)wastheonly MNCinthetop
10. Collectivaly, MNCs have now cor-

nered ahout 25% of the market share,

The situation iz not yet alarming.
Themarket ts sl farfrom being high-
ly concentrated, as there are many
frma in the market, with the top firm
still below 7% market share But with
e irvesiment in R&D, which is ac-
tually the cited rationale for the merg-
ors, the gap between MNCs and local
firmsisgoingtoincrease Thefact that
Abbottwaswillinglopayapricethatis
ninetimes the valeof the company ks
evident of this fotre growth poten-
tial A pattern is indeed developing
where the market is being slowly
‘transformed from a very competitive
one to one dominated by few compa-
nies. i such companies were to domi-
nabe the market, there Is nothing that
can gtop them from abusing the posi
thon if they belleve they can get away
with ft. An interesting question then
arises whether these companies have
a history for respecting competition
Iewsunder difforentjurisdictions.

A look at the competition cases on

The Financial Express, Delhi

should be stopped from coming to India or Indian MNCs from going out

the global scens over the past years
will reveal that these companies ara
no saints; in so far as respecting com-
petition laws. Sanofi-Aventis, for ‘ex-
ample, was part of the famous
international vitamins cartel, which
according to published research, has
besnconvictedof pricefixingformore
than ten times in its history GSE has
been a subject of investigatioh under
EU and Greece competition laws un-
derallegationsof abuseof domingnos
in the pharmaceatical market. A lavw-
st wasfiled in April 2004 against Ab-
bott Lehs after it was accused of
abusing its monopoly over an essern
talanti-retroviral drugtoovercharge
tens of thousands of AIDS patients.
Barly thisyear, Mexico's Federal Com-
petition Commisslon fined Fresenics
Eaht and two other firms for rigging
governmentiendersfor insulin. Toe-
pect that these companies will behiave
like angels in the markets in India
might beexpectingtoomuch,
While it can besabd that the Compe-
titlon Commission of India (CCI
would be monftoring the companies
when they are in the market, other
competition - authoritles, who are
more experienced in monitoring and
investigatingcasesthan CCT havetak-
en steps atcontrolling petential abuse
during the Méa approval stage. In
South Africa, GSK's merger with As-
pen Pharmacare was approved but
subject to conditions aimed at ensur-
ing continued avallability of generic
medicines at cheaper prices by licens-
ing other generic drug manufactur-
ers In the EU, Abbott's acquisition of
Sobvay Pharma was approved subject
to the divestment of one business of
Solvay’s subsidiary (the Cystic Fibro-
aig tegting business), The ELT also ap-
proved the acquisition of Zentiva by
Sanofl-Aventis on condition that it di-
vest fifteen drugs from thelr produc-

- tion line in slx European Union

memberstates.

I the BT lsafraldof lettingthecom-
panies dominate the market, even
with ts investigative strength, should
wealeo not worry? It is, therefore, that
Thave often argoed that thers i an ar-
gent need for CCI to be empowered to
mssess and regulate all mergers. This
Iz only toensure that i they potential.
Iy harin competition, then steps are
taken toensure that the harmfol effect
is diluted. The argument 15 not, and
has never been, that MNCs should be
stopped from coming lo India or
Indian MMNCafrom goingout.

Thewriter is the secretary general
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Correlius Dubeof CUTScontributed
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