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How to Strengthen
India’s Case on IPR

The ba5|c Iaw IS sound some pract|ces are not'

New D_e]hl is well Within its rightstorebuff the US phar-
~ malobby’s attempt to label India a habitual intellectual
| property rights (IPR) offender. India’s patent law is far .
from being weak on protecting IPR. Yet, it must sort out
. somethingsfor its IPR regime to have credibility: the le-
gal system must work fast anduse of compulsory 11cens- '
ing(CL) must be seen tobe restrained. It must use prlce
_control, ratherthan CL,to make drugs affordable. A com-
plementary step would be an institutional arrangement -
for purchase commitments that will help pharma com- _
panies submit toprice control with grace. ’
Pharma lobbies make muich of a 2013 Supreme Court
ruling that denied Novartis a patent for Glivec, a blood .
cancer drug. India’s patent law, which changed in 2005 to
let product patents on new inventions, is robust. Section
3(ch requires any incremental invention to show novelty
and improved therapeutic efficacy to qualify for a patent,
that is all. Novartls failed to provide evidence to show
thatitsbeta crystalline formhadgrea-
ter therapeutic value than its free
base version, and so lost the case. The
- fault is with the drug company’s cla-
i im,notIndia’spatentlaw. _
2 || This logic should have come to the
@ <o @ aidof MSD, in its dispute with Glen-
- mark over a diabetes drug. Glenma-
rk’sdefence isthatthe particular version of thechemical
* that it copied is not under patent. But the logic of Section
3(d) is that if one version of a molecule is under patent, -
the patent protection would extend to other forms as
. well. It is likely that the court would side with MSD in
this case, but the judicial process is taking its time, en-’
tailing commerciallosses for MSD. Similarly, the ground
that was used for grant of a CL to domestic drugmaker
! Natcotomake cheaper generic versions of acancerdrug
‘ was shaky. The interpretation that imports donot consti-
’ tute the working of apatent is flawed. When an African
nation issues a CL to an Indian company and nnports
drugs from India, it treats import as the working of a li-
‘censed patent. The way to make drugs affordable is prlce
control not CLs as thefirstresort.
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