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IPR policy must drive innovation

It will also have to balance public policy objectivés and private rights of the creators of new knowledge

ommerce & industry minis-
terNirmalaSitharamanhas
made a significant an-

would have a National Intel-
lectual Property Rights (IPR) Policy

nouncement that India’

Many would argue that this pronourice- .

ment would not involve a paradigm shift
in the government's approach towards
IPRssincethereisalready adegreeof co-
herence in the way this issue is being
dealt within the government. But few
would disagree that there seems tobe a
need to consider this critical area in a
more holistic manner. What is needed is
. identificationof theelements, which can

help in Jaying the foundations of an IPR,

policy that clearly articulates the needs
of the country Thisexerclsehasbecome
important for two compelling reasons.
One, advanced industrialised countrles
areratchetingupglobal standardsfor in-
tellectual property protection with mo-
notonousregularity keepingin view the
Interests of \he dominant corporate in-

terests. Two, countries like India are be- -

ingputundertremendouspressuretoac-
cept these norms through bilateral
processes or unilateral measures like

Special30linvestigationsused by theUS. .

Thefirstchallengeforthe[PRpolicyis
todrawaclearlinebetween theglobalde-
velopments insettingof normsandstan-
dards for intelléctual property protec-

tion and India’s priorities. The present:

government should be able to deal with
" thisissuequiteeasily, since over the past

several decades, India's performance in -
thisregard hasbeennothingshortof ex--

. emplary. In the case of patents, themost
- important form of IPRs, Indlahasbeen

’ abletodevelopanexu'emelycohemn‘tna-_ .

tionalpositionthatfew inthe: developing
world canboastof. Thisposition wasgiv-

eneffecttofor thefirsttimeinthePatents

Act, 1970, the law having been developed
after Parliament déliberated over it for
morethan twodecades, ThisPatents Act

. ry of the US Senate com- .

- Actof 1911, Areportof the

latter focus of Patents Act

was aresponse tothe prob- -
lemgthatthe countryfaced -
while implementingtheIn-
dian Patents and Designs

Committee on the Judicia-

mented in 1961 that in In-
dia, which was one of the
few countries granting
patentson pharmaceutical

thepublicatlarge. Thus,In-
dia's patent law doesnot al-
low the grant of patents for
minorinnovations. Section
3(d) of the Patents Act en-
sures tha: rights cannot be-
obtained. if an inventor

tionstoanexistingproduct.

BISWAJITDHAR  After all, a 20-year patent

termwasagreed toonly be-
cause large pharma firms

products, the prices of an- Itis essential that argued that they needed a

 tiblotics were among the  the IPR policy is
supported by
“patent policy was that it _INStitutions like

highest in theworld.
The feature of India’s

" longer period of patent mo-
nopoly to recoup their sub-
stantial R&D costs for pro-

wasabletostrikeabalance  the US FTC,which - Thislogicdemandsthaten-

betweentheinterestsof the  can pérform'
critical oversight .

century later; the Agree-  functions and
menton Trade Related As-  prevent abuse of .

ownersandusersof patent-
ed products. Quarter of a

" pects of Intéllectual Prop-
. erty Rights- (TRIPS) patent

adopted under the aegisof  Monopolies
" the WTO underlined the compulsory

imperative of a similarap-

proach. The TRIPS agreement, whiches- ‘

tablished global standards for IPRs,
states in its objective that “protection
and enforcement of IPRs.-should con-
tributetothe promotionof technological
innovation and to the transfer and dis-

. semination of technology; tothe mutual

- wasthecountry’s patentpolicy,although

. itnevergottheepithet it deserved.

Thearchitectsof thePatents Actwere
mindful of the incentives that a patent
monopoly should provide to the coun-
1rv's scientists and technologists and, at
4he same time, they tried (o ensure that
the monopoly grantcd to the inventors
@id not result in highoer prices of essen-
tial produets like pharmaceuticals. The

advantage of producers and users of

technological knowledge and in a man- :

ner conducive to social and economic
welfare, and to a balance of rights.and
obligations”. The principles on which
theagreement has been founded empha-
sise that whlle amending laws, WTO
members must “adopt measures neces-

sary to protect public health and nufri- -

tion,andtopromotethepublicinterestin
‘sectorsof vitalimportancetotheirsocio-

‘economic and technological develop-

ment” and they need to adopt measures

to “prevent the abuse of intellectual -
-propertyrightsby rightholdersorthere-

sortto practices which unreasonably re-
straintrade oradversely affect the inter-
national iransfer of technology™. |
Torestablishingthe right balauce, In-
dia’spatenilaw includes provisions that
do not allow palent holders to ¢xort ex-
cessive influence over the market for
patented products, to the detriment of

tities making minor modi-

‘ fications of -an existing
product should not enjoy
"the rights as those making
major investments in R&D.
Publicinterestconsider-

+ adoption of -the system of
licensing.

These provisions can be in-
voked where patent monopolies are in
conflict with public interest. Such cir-
cumstances can arise when a patent
holderchargesexceptionallyhighprices
forapatented medicineor doesnotmake

" amedicine available when the country
. faces a public health crisis. Under these

conditions, India’s patent authorities

can isste a licence to anyone other than .

the patent holder who is willing to pro-
ducethepatentedproduct, onpaymentof
royalty tothe patent holder.
ThesetwoprovisionsinIndia'spatent
policy underline the fact that the patent
systemrepresentsa balance between en-
joymentof privaterights and the promo-
tion of public interest. Other [P laws on
the country’s statute book are modelled
along similar lines. The Protection of
Plant Varietiesand Farmers’ Rights Act,
which enables commercial breeders to
protect their new plant varieties, allows

the farmers using seeds of protected .

plant varieties to reuse the seeds from
oneharvesttothenext.India’ sL()pyrlght

Act includes a broad rendering of ‘fair »

use’ provisions, the exceplions allowed

under the Actfor education & rescarch.
Some of the major forms of IPRscan

makealundamental impactonthedevel-

made only minor medifica- -

ducing new molecules.

ations have resulted in the -

opmexltpamwayFofiJIstancé,mepatent

policy has deep imprint on the innova- .
tion ecosystem. Though the dominant -

view in this regard is that patent laws
spur innovation, there isevidencethata

~patent system that puts toomuch of em-

phasis onprotecting the rights of the in-
ventor cancause harmtothe innovation
system. Over the past decade, the US has
been witnessing an engaging debate, in
which the Federal Trade Commission
(the agency entrusted with the task of
preventing anticompetitive business
practices) has played an influential role.
FTC has said that a patent system over-
loaded in favour of the rights holders
gives rise to coercive monopolies that
couldprevententry of newplayersinthe

‘innovationsystem.

* What should be the underplnmngs of
India'sIPRpolicy? The first prerequisite
should be to preserve the balance be-
tween public policy objectives and the
private rights of creatorsof new knowl-
edge, wnichhasbecn the hallmarkof the

. country’sIP laws, Perhaps more impor-

tant task of the IPR policy is to provide

" the basis for an innovation ecosystem

thathaseludedthiscountryif theresults

‘of innovative activities are any indica-

tion. For decades, India has boasted of a
sclence and ‘technology (S&T) infra-
structureandmanpower thatareamong
theworld'sbest. Yet, barringafewexcep-
tions, this S&T system has failed to con-
tribute to the lives of the commeon man.

- For instance, large sections of the popu-

lationaresufferingfromdi aichas
TB, malaria and leishmaniasis (kala-
azar), but the innovation system has not
responded adequately to this suffering.
Thechallenge for the IPR policy istopro-
videanenvironmentthatallowsthe S&T
talent to manifest itself ‘and not be

drowned underthe weight of the patent .

monopolies,ashas happened inIndia.
Finally, itis essential that the IPR poli-
¢y is supported by institutions such as
the US FTC, which can perform critical
ove.rsightﬁlr.cﬁonsandpreventabuseof

. patentmonopohes Thiscanensurethat

IPRs contribute to societal welfare-and
progress, stead of being mere hand-
maidensof powerfulcorporate interests.
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